Depositions, What and Why

Percipient Witnesses

e Converting Knowledge To Evidence By Asking
Questions

Authentication Of Records

- PD Crash Report Content

Involved Parties

Police, Fire, & Emergency Responders
What witness did, saw, heard, or were told




Why Do Depositions?

« Process Converts Witness Knowledge Into Written Evidence
« Finds Out What Information Witness Knows Is Relevant

« Documents Witness Answers To Questions

« Authenticate Certain Records

« Explain Agency’s Policies And Procedures




Why Attorneys do Depositions?

- Educate Attorneys On Policies, Procedures, And
Technical Matters

- Evaluates Witness’ Credibility, Effectiveness, and
Behavior,

- |If The Matter Goes To Trial




Who can be Deposed?

« Anyone Who Might Possess Or Provide Evidence

* The Process Will Normally Weed Out Persons Without
Evidence

« What About Elected Officials Or Senior Staff??
- Council Member Made Statement To The Press
- Promised Changes Based Upon Hearsay After An Event

- Agency Can Decide If Elected Official Testlmony Can Be
Beneficial R




Persons Most Knowledgeable (PMK)

« Agency Can Decide Who Will Answer Questions On Behalf
Of Agency

 Information Known Or Reasonably Available To The
Deponent

« PMK Answers Can Be Binding To Agency
« PMK Answers Can Be Read Into Evidence At Trial

« Multiple “I don't know” may not be a great answer
- The agency does not know???




Persons Most Knowledgeable (PMK)

Agency Can Designate More Than One Individual
- Design
- Investigations
- Maintenance
e Use Care In Selection Of PMK
- Good Knowledge Base
- Experience With The Process
 PMK Not Expected To Know Everything
- Ancient History

« PMK Should Have Good Knowledge Of Their Role And
Records




Persons Most Qualified (PMQ)

e Opposition Can Depose a Persons who can Explain a
Process, System, or Procedure

« Mostly Done to Educate the Opposition Attorney
« Answers may not be Binding to the Agency (vs. PMK)
« Good Idea to show special knowledge.

« Deponent should always try to keep answers focused
within their area of qualification. “I am not most qualified
to answer in that area of questioning.”




Expert Witnesses

« Special Designation That Expands Areas Of Valid
Questioning

- Even If Agency Staff Have Expertise, May Not Be
Appropriate To Have Them Qualified For Expert
Questioning.

« No Protection from Attorney/Client Privilege




Deposition Process

Informal Setting

- Formerly around a Big Table

- More often now done via zoom / teams [COVID]
* No Judge Present

* Court Reporter Present

« Translator Present If Needed

 Attorneys Present For Most Involved Parties
 Video Taping May Be Present




Preparing for a Deposition

« Your Agency's Attorney Will Work With You On Expected
Areas Of Questioning And Areas To Prepare For.

« You have Attorney Client Privilege if you didn't know it
before they told you.

« Not Necessary To Review Matters Or Gain Knowledge
About All Things

- Don't Try To Learn Things That You Don’t Need To Know

- Truthful “I Don't Know” Or “l Don't Remember” Are
Often The Best Answers




Preparing for a Deposition

« Subpoena/Notice Will Say What To Bring
- Work With Your Attorney on This

- The opposing counsel will often ask for far more than
they are entitled to.

- Most of your records have probably been produced
already.

 Is the Deposition Being Video Taped?
- Consider Your Appearance and Dress
- The Video can be shown in Court.




Initial Questioning

You Will Be Sworn In “Under Penalty Of Perjury”
Explaining The Process And Its Rules
- Guess Vs. Estimate
You Will Be Told No Nods Or Mumbling Or Uh-huhs
A Lot Of Simple Questions
- Do You Feel OK Today?
- Last Night?
Your Identity
Education & Experience
Job Title & Duties
Helps Get You Used To Answering Questions




Answering Questions: Basics

 Listen To Question Carefully
« Wait For Attorney To Finish Asking
- Sometimes They Won't Finish Their Question

- Sometimes They Add Something At The End That Would
Change Your Answer.

« Always Try to Pause Before Answering
- Your Attorney May Object
e Think About Your Answer
« Make Sure You Understand The Question

« Use An Answer That You Would Recollect If Asked Again
Later

« Don't Use An Answer If You Might Answer Differently Later




Answering Questions: Tips

« Keep Answer As Brief As Possible, but Truthful

« Answer Yes or No, if Possible & Correct.

« Answer, “It depends”, if not a simple Yes or No.

« Answer “l Don't Know”, Or “I Don't Remember”, if True

« Don't Add To Answer, Even If You Are Sure Of The Next
Question

- Do You Know The Address Of Your Office? Answer YES.
« Adding to your Answer can help the Opposing Attorney




Unnecessarily Detailed Answer Examples

Q: Did you have a particular location where you took your
vehicle for repairs and maintenance?

« A: My car was a total loss, so | just sent it to salvage and
get the insurance.

« Better Answer: YES!

« Q. Canyou describe for me the traffic signals at the
intersection

« A. Attheintersection, | can see the traffic lights on my
side and on the other side.

« Better Answer: YES!




Answering Questions: More Tips

Avoid Absolute Answers To Global Questions, Such As:

- Do You Agree That The Agency Should Do All It Can To
Provide For The Maximum Amount Of Safety?

- Do You Think the Location is Dangerous?
“It Depends upon Many Factors”

There may be terms with legal definitions different than
you think:

- Dangerous Condition
- Standard of Care

- Legal vs Engineering Standard

Your attorney will likely object, and the question will be
withdrawn.




Objections

« Attorneys Can Make Objections
- But The Judge Is Not Present To Rule
« Your Pause Is Their Opportunity To Object

 Listen To The Objection. It May Be A Long “Speaking
Objection

- Might Help You To Formulate A Better Answer
« OK, if You Forget the Question. Ask it to be Repeated

« AjJudge will Later Rule on Whether the Answer is
Admissible

n




Answering Following Objections

In Most Cases, You Will Be Allowed/Expected To Answer
Your Attorney May Direct You Not To Answer

- Concern That The Answer May Reveal Inappropriate
Evidence

Questioning Attorney May Ask If Your Agency Attorney
Represents You

- Answer: YES

Attorneys May Argue And Discuss “Move To Compel”
- Sounds Scary, but Rarely Happens




After the Deposition Ends

« Court Reporter May Ask You About Spelling Of Names And
Terms

- Be Helpful
- Sight - Site
« Minimizes Need For Changes Later

« Transcript For Your Review, 1-2 Weeks Later
- Read, Review, Consider Changes




Making Changes to Depositions

« Approach Should Generally Be Minimal

- Would the Answer You Gave be Perjury

- A Missed Change Is NOT likely To Make A Difference
* Is There Really Anything Wrong With The Answer

- "Didn't Hear Me Right”

- | Didn't Say THAT

- | Didn't Hear The Last Part Of The Question.




Making Changes to Depositions

« Substantial Changes Will Become A Focus Of The Other
Side

« Unreliable Testimony = Unreliable Witness

« Uncomfortable About Questioning In That Area
- Hiding Something??

« Discuss Potential Changes With Your Attorney First
- Then Decide




Some Final Thoughts

« Personal Liability of Employees is Extremely Rare

« Current Employees Of Agency Not Entitled To
Payment For Their Time

* Credentialed Employees May Be Entitled To Payment,
If They No Longer Work For The Agency

- You Will Have to Ask
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