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Tort Liability 

 A tort: Civil wrong or injury

 Defendant: Owe plaintiff a legal duty

 Breach of Duty (Negligence) which is proximate 
cause of the collision

 Plaintiff must have suffered damages 
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A "dangerous condition" is a condition of public 
property that creates a substantial risk of injury to 
members of the general public who are using the 
property [or adjacent property] with reasonable 
care and in a reasonably foreseeable manner. A 
condition that creates only a minor risk of injury is 
not a dangerous condition.

What is a Dangerous Condition of Public Property?
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Notice
 Plaintiff must prove that defendant had notice of the dangerous 

condition 

 To prove that there was notice, Plaintiff must prove:

 Defendant knew of the condition or should have known that it 
was dangerous

   Or

 That the condition had existed for enough time before the 
incident
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In-Roadway Flashing Raised Markers stopped working for several weeks; 
pedestrian thrown 30 feet- claimed detrimental reliance on RMPs working
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THE LEGAL PROCESS OF 
FILING A LAWSUIT
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Pre-Trial Discovery

 Process sanctioned by the Court - Allows attorneys 
to gather information

 Allows assessment of strengths/weaknesses

 Allows presentation of case in an orderly manner

 Non-cooperation by either side can result in fines
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Interrogatories
 Consist of a series of written questions - questions can be 

difficult to understand - will require attorney interpretation

 Form interrogatories – standard questions asked in all tort 
cases (who were the first responders?)

 Special interrogatories – specific questions related to the 
circumstances of the subject crash

 Request for Admissions – deny unless something like “Admit 
the posted speed limit is…..”

 Respondents can object to the questions
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Types of Objections

 Exceeding scope of the claim/complaint
 Overbroad - Spatially and with regard to time 

(Temporally)
 Invades attorney-client communication privileges
 Vague and ambiguous
 Assumes facts not in evidence
 Compound, overbroad, burdensome
 Unintelligible/Irrelevant
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Production of Documents
 Interrogatories and depositions used to learn of the existence of 

relevant documents

 Documents may be requested for inspection/copies

 Documents should be released only with a written demand 
(Written material such as logs, diaries, memos, plans, 
photographs, maps, computer file data, videos, vehicles etc.)
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Examples Production of Documents

 As Built Design Plans (Signed and stamped by 
registered professional engineer)

 Collision History – Accuracy is critical
 Traffic Volumes
Work Orders
 Speed/Other Relevant Studies
 Maintenance Records
 Traffic Safety Investigation Reports
 Public Complaints
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Public Records Requests
 Plaintiffs: Often submit these to defendant to obtain information 

which may contradict the agency’s discovery evidence.

 Accuracy is critical. If plaintiffs obtain different information, will 
use it to cast shadow over credibility of  defendant’s witnesses. 

 Examples:
Different signal timing sheets
Different collision history
Additional document defendants failed to produce
Plaintiffs may show up at public counters to obtain 

information and documents
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Rule 407: Subsequent Remedial Measures
• When measures are taken that would have made an earlier 

injury or harm less likely to occur, evidence of the 
subsequent measures is not admissible to prove:

 Negligence;

 Culpable Conduct;

 A Defect in a its Design; OR

 A Need For a Warning

Note: The court may admit this evidence for another purpose, 
such as impeachment or — if disputed — proving ownership, 
control, or the feasibility of precautionary measures.



14

Broadside Crash Severely Injures Pedestrian – Captured on Video

1
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Pedestrian hit



PUBLIC LIABILITY
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Types of Functions
 Ministerial: Clearly defined tasks, minimum leeway as to 

personal judgment,  not requiring weighing of alternatives

 Discretionary: Require the exercise of independent judgment in 
arriving at a decision (such as design activities). 

 Common law immunity prevails unless found to be:
Arbitrary/unreasonable
Prepared without adequate care
 Involving inherent manifestly dangerous defect 

(Deceptively sharp hairpin bend with no warning sign)
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Sign Damaged During Fire –Needs Quick  Repair



Design Immunity
(Separation of powers – courts will not disturb executive or 

legislative judgment)

Powerful Immunity IF Design was:

 Proximate (closely connected) cause of crash

 Developed in accordance with then existing criteria for 
reasonable safety

 Approved by a registered professional engineer

 Approved by a public body - City Council/Board of Supervisors
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Design Immunity (Cont’d)
Noted Exceptions by Courts:  
Design Approval: Arbitrary or unreasonable;
Plan Approved: Inadequate care;
Inherently Dangerous Defect: From beginning of use

Changed Physical Conditions:  
 Notice that an original design has produced a 

dangerous condition (e.g. too short a turn lane); 
agency must prompt action to correct it
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Problems Encountered with Design Immunity:

 Final set of approved plans cannot be found

 No specific approval of challenged design feature

 No written proof of executive authorization

 No written proof of legislative authorization
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Motorcyclist runs in to a tree and sues Oxnard
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Motion for Summary Judgment 
Based Upon Non-Liability
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Summary Judgment Motion (MSJ)
 Filed as a pretrial dismissal request by defendant when 

undisputed facts demonstrate legal grounds for non-liability

 Cannot be filed until plaintiff has had enough time for discovery

 Will include both agency staff and expert witness declarations 
(Plaintiff’s will file an declaration by their experts in opposition to 
the defendants motion) 

 Also can includes excerpts from depositions/interrogatory 
responses

 Written reports (if prepared) - Recommend public agency staff 
(and their experts) not prepare such reports, but use signed 
declarations 23



 Dismissal based on opinion of judge - no legal grounds for the 
case proceeding to trial

 If granted by the judge, case may be dismissed:

  With prejudice: Case is permanently dismissed

 Without prejudice: Case can be re-filed or the defendant can be 
brought back into the case

Summary Judgment Motion (Cont’d)
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What Are Declarations?

Used a part of Motions for Summary Judgments– should include:

 Declarant’s Qualifications

 List of materials reviewed

 Documentation on visit to crash scene (highly recommended)

 Applicable Standards of Care

 Opinions and conclusions (opinions by expert witnesses only)

 Agency staff work  need to work with attorneys for final wording

    Note: May be used at trial along with depositions to impeach 
witnesses if testimony is inconsistent
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Written Standards of Care
 Agency guidelines and policies

 Learned professional treatises 
(Research reports)

 Directives of superior agencies 
(federal/state)

 State of the Art: Guidelines, policies, 
practices of other agencies 

 Guideline/papers published by 
professional organizations:

 FHWA, AASHTO, ITE, ASCE, TRB
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Unprotected RR Xing

Fatal at RR Xing into Ventura County Fairgrounds
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Gates installed using federal funds

Federal Funded Remedial Measure Inadmissible
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